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In response to the unprecedented attacks of September 11,
on November 13, 2001, the President announced that certain
non-citizens would be subject to detention and trial by military
authorities. The order provides that non-citizens whom the
President deemsto be, or to have been, members of theal Qaida
organization or to have engaged in, aided or abetted, or con-
spired to commit acts of international terrorism that have
caused, threaten to cause, or have as their aim to cause, injury
to or adverse effects on the United States or its citizens, or to
have knowingly harbored such individual s, are subject to deten-
tion by military authorities and trial before a military commis-
sion.

The September 11 attacks caused over 3000 deaths and bil-
lions of dollars of economic losses. Beyond their immediate,
horrible impact, they demonstrated that a threat once thought
hypothetical isall tooreal: there are groups of personswith the
organization, resources, and will to cause mass death and
destruction in the United States and el sewhere. It isthe duty of
the Government to bring those responsible to justice and to take
all legal measuresto prevent future attacks; it is also the duty of
the Government to preserve and protect fundamental rights and
liberties under the Constitution.

The President’s order raises important issues of constitu-
tional and international law and policy. The language in the
order makesits potential reach quite broad and raises questions
for which there is no clear, controlling precedent. Many of the
issues will come into clearer focus only if and when more spe-
cific rules are drafted and a military commission is convened
for thetrial of aparticular individual.

This paper addresses some of the major issues that can now
beidentified. It discusses the authority for and history of mili-
tary commissions. It discussesthejurisdiction of military com-
missions, and judicial review of military commissions. It
describes some of theissues relating to the procedures in amil-
itary commission. It discusses policy reasons for and against
military commissions in the current circumstances. It con-
cludes with a summary and recommendations.

The members of the task force are Harold S. Barron, chair-
elect of the Business Law Section of the ABA, the former Gen-

eral Counsel of Unisys Corp., and a lawyer in private practice
in Chicago, IL; Richard P. Campbell, chair of the Association’s
Section of Tort and Insurance Practice and a lawyer in private
practice in Boston, MA; former Brigadier General John S.
Cooke, chair of the ABA’s Standing Committee on Armed
Forces Law; John Garvey, Dean of the Boston College School
of Law; Michael S. Greco, Immediate Past Chair of the Section
of Individual Rights and Responsibilities and a practicing law-
yer in Boston, MA; Prof. Barry Kellman of the DePaul Law
School, representing the Section of International Law and Prac-
tice; Esther Lardent, chair of the Coordinating Committee on
Immigration Law, who is Director of the Pro Bono Institute,
Washington, DC; Elizabeth Rindskopf Parker, the General
Counsel of the University of Wisconsin and prior General
Counsel of the Central Intelligence Agency, representing the
Standing Committee on Law and National Security; Prof.
Steven Allan Saltzburg of the George Washington University
School of Law, representing the Section of Criminal Justice;
Clint N. Smith, Vice President and General Counsel of World-
Com, Inc., representing the Section of Science and Technology
Law; and Robert A. Clifford, a lawyer in private practice in
Chicago and chair of the Section of Litigation, who chairs the
Task Force.

Unless otherwise noted, the report and recommendations
have not been adopted as the policy of the American Bar Asso-
ciation and should be considered solely asthe views of the Task
Force.

I. Authority for Military Commissions

Military commissions derive their authority from Articles|
and Il of the Constitution. Article |, Section 8, grants to Con-
gress the powers: “To . . . provide for the common Defence”?
and “To define and punish piracies on the high seas, and
offenses against the Law of Nations; To declare War, grant let-
ters of Marque and Reprisal, and make Rules concerning Cap-
tures on Land and Water; To raise and support Armies. . .; To
provide and maintain a Navy; To make Rules for the Govern-
ment and Regulation of the land and naval Forces.”* Articlell
conferson the President the “ executive Power”® and makeshim
the “Commander in Chief of the Army and Navy.”®

2. Reprinted with permission from Mr. Robert D. Evans, Director, Washington Office, American Bar Association.
3. U.S Consr.art.1,88,cl. 1.

4. Id.art. 1, 88, cls. 10-14.
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Congress has provided for military commissions in Article
21 of the Uniform Code of Military Justice,” which provides:

The provisions of this chapter conferring
jurisdiction upon courts-martial do not
deprive military commissions, provost
courts, or other military tribunals of concur-
rent jurisdiction with respect to offenders or
offenses that by statute or by the law of war
may betried by military commission, provost
court, or other military tribunals.®

Military commissions have existed, abeit under different
names, since before the beginning of the Republic. George
Washington ordered the trial of John Andre for spying by a
“Board of Officers,” which was, in al but title, amilitary com-
mission.® The term “military commission” came into use dur-
ing the Mexican War, and by the time of the Civil War was well
embedded in usage.’®* Military commissions have had the
authority to try persons not otherwise subject to military law for
violations of the law of war and for offenses committed in ter-
ritory under military occupation.t

Military commissions were used for both purposesin World
War I, and were upheld by the U.S. Supreme Court.

5 Id.art.Il,81
6. Id.at.ll,§2.

7. 10U.S.C. § 821 (2000).

In Ex parte Quirin,*? the Court upheld the jurisdiction of a
military commission ordered by President Roosevelt to try
eight German saboteurs who had entered the United States sur-
reptitiously. The Court stated:

By the Articles of War, and especially Article
15, Congress has explicitly provided, so far
asit may congtitutionally do so, that military
tribunals shall havejurisdiction to try offend-
ers or offenses against the law of war in
appropriate cases.’®

(Article 21 of the UCMJisidentical in material respects to its
predecessor, Article of War 15.)

The Court expressly left open the question whether the Pres-
ident’s commander-in-chief power aone is authority to estab-
lish amilitary commission, since Article of War 15 recognized
such authority. “Itisunnecessary for present purposesto deter-
mine to what extent the President as Commander in Chief has
constitutional power to create military commissionswithout the
support of Congressional legislation. For here Congress has
authorized trial of offenses against the law of war before such
commissions.”*

8. Id. Thislanguageisdesigned to retain the common law jurisdiction of military commissions. In Application of Yamashita, 327 U.S. 1 (1946), the Court discussed
Article of War 15, which contained substantially the same language as UCMJ Article 21. It explained that Article 15 was adopted in 1916 in response to other amend-
ments of the Articles of War, which granted jurisdiction to courts-martial to try offenses and offenders under the law of war. Thus, the Court stated:

[ITt was feared by the proponents of the 1916 legislation that in the absence of a saving provision, the authority given by Articles [of War] 12,
13, and 14 to try such persons before courts-martial might be construed to deprive the non-statutory military commission of a portion of what
was considered its traditional jurisdiction. To avoid this, and to preserve that jurisdiction intact, Article 15 was added to the Articles. . . . By
thus recognizing military commissionsin order to preserve their traditional jurisdiction over enemy combatants unimpaired by the Articles [of
War], Congress gave sanction, aswe held in Ex parte Quirin, to any use of the military commission contemplated by the common law of war.

Id. at 19-20 (citation omitted). See also Ex parte Quirin, 317 U.S. 1 (1942); Madsen v. Kinsella, 343 U.S. 341, 346-47 (1952) (“ Since our nation’s earliest
days, such [military] commissions have been constitutionally recognized agencies for meeting many urgent governmental responsibilities relating to war.

They have been called our common-law war courts.” (citation omitted)).

Article 18, UCMJ, providesthat, in addition to jurisdiction over persons subject to military law, primarily members of the armed forces, “ General courts-martial
aso have jurisdiction to try any person who by the law of war is subject to trial by amilitary tribunal and may adjudge any punishment permitted by the law of war.”
Presumably, the President has chosen to use military commissions because the procedures can more easily be tailored to meet the exigencies of the circumstances.

9. Seegenerally WinTHRoP, MiLITARY LAw AND PrRecepenTs 832 (2d ed. 1920 reprint). Winthrop pointsto other trialsin the Revolutionary War, aswell asto thetrials
of individualsin the War against the Creek Indiansin 1818, as early uses of military tribunals to try persons not otherwise subject to military jurisdiction. See also

Madsen v. Kinsella, 343 U.S. at 346-47.

10. WINTHROP, Supra note 9, at 832.

11. SeeMadsen v. Kinsella, 343 U.S. at 346-47; WINTHROP, Supra note 9, at 831-46.

12. 317 U.S. 1 (1942).
13. Id. at 28.

14. Id. at 29.
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In Quirinthe defendants were captured, held, and tried in the
United States. The Court rejected their claims that, because the
civilian courts were open and functioning, they were entitled to
be tried in such courts.®

Following the surrender and occupation of Germany and
Japan in 1945, military commissions were used extensively. In
Germany, over 1600 persons were tried for war crimes by U.S.
Army military commissions.*® |nthe Far East nearly 1000 per-
sonswere tried by such commissions.t” Military commissions
were also used to try individuals, including U.S. citizens, for
ordinary criminal activity in the occupied territories. The
Supreme Court upheld jurisdiction under both doctrines.

In Application of Yamashita,® the Court upheld the jurisdic-
tion of amilitary commission to try Japanese General Yamash-
itafor war crimes.’® Indiscussing Article of War 15, the Court
stated, “By thus recognizing military commissions in order to
preserve their traditional jurisdiction over enemy combatants
unimpaired by the Articles[of War], Congress gave sanction, as
we held in Ex parte Quirin, to any use of the military commis-
sion contemplated by the common law of war.” The Court also
stated:

An important incident to the conduct of war
is the adoption of measures by the military
commander, not only to repel and defeat the
enemy, but to seize and subject to disciplin-
ary measures those enemies who, in their
attempt to thwart or impede our military
effort, have violated the law of war. Ex parte
Quirin, 217 U.S. 28, 63 S. Ct. 11. The trid
and punishment of enemy combatants who

have committed violations of the law of war
is thus not only a part of the conduct of war
operating as a preventive measure against
such violations, but is an exercise of the
authority sanctioned by Congressto adminis-
ter the system of military justice recognized
by the law of war. Id. at 11.

In Madsen v. Kinsella,® the Supreme Court upheld the juris-
diction of amilitary commissiontotry acivilian U.S. citizen for
the murder of her husband, aU.S. serviceman, in occupied Ger-
many in 1950. The Court’s opinion discussed the history of
military commissions.

The World War |l military commissions were similar in
composition and procedure to the international war crimes tri-
bunals that tried the leaders of Germany and Japan for war
crimes and other offenses against international law. The titles
of theinternational tribunals—the International Military Tribu-
nal at Nuremberg and the International Military Tribunal for the
Far East—reflect that similarity.

It has been argued that it may belegally significant that there
has not been adeclaration of war with regard to the authority to
create such tribunals as well as their jurisdiction.

Quirin, Yamashita, Madsen, and the other World War I
cases occurred following a declaration of war by Congress.#
A state of declared war offers the clearest authority for the
broadest use of war powers. A declaration of war draws clear
lines. It defines (or at least has traditionally done so) who the
enemy is. another state, and all the nationals of that state. It

15. The Court distinguished Ex parte Milligan, 71 U.S. 2 (1866). In Milligan, the Court held that a military commission in Indianalacked authority to try Milligan,
“not aresident of one of the rebellious states, or a prisoner of war, but acitizen of Indianafor twenty years past, and never in the military or naval service.” Id. at 118.
The Milligan Court stated that jurisdiction could not be applied under “the laws and usages of war” “to citizens in states which have upheld the authority of the gov-
ernment, and where the courts are open and their process unobstructed.” Id. at 121. In Quirin, one of the defendants claimed U.S. citizenship. Assuming, without
deciding, this to be the case, the Quirin Court stated, “ Citizenship in the United States of an enemy belligerent does not relieve him from the consequences of a bel-
ligerency which is unlawful because in violation of the law of war.” Quirin, 317 U.S. at 37. The Quirin Court opined that Milligan, as a non-belligerent, was not
subject to the law of war, and therefore not amenable to trial by amilitary commission.

At least with respect to citizens, the Quirin Court seemsto have drawn a distinction based on the status of the offender. The Quirin defendants were combatants,
that is, members of the German armed forces, who sneaked behind enemy lines and shed their uniforms with the intent to commit sabotage against U.S. defense facil-
ities. Lambden Milligan, on the other hand, was never a member of the enemy forces (although he was, allegedly, a member of a secret society in the north that
intended to overthrow the government). His offenses were otherwise similar to those of the Quirin defendants: communicating with the enemy and conspiring to
seize government munitions and to free confederate prisoners of war.

16. Ascompared to some 200 tried by internationa military tribunals. See TeLForp TAYLOR, NUREMBERG AND VIET NAM: AN AMERICAN TRAGEDY (1970); H.W. Elliott,
The Trial and Punishment of War Criminals: Neglected Tools in the “New World Order” (1996) (unpublished thesis) (on file with the University of Virginia Law
Schooal).

17. TavLor, supra note 16. Conviction rates were about eighty-five percent in both theaters. 1d.

18. 327 U.S. 1 (1946).

19. See also Johnson v. Eisentrager, 339 U.S. 763 (1950) (holding habeas relief not available to enemy aliens to challenge military commissions where the crimes,
apprehension, and trial all occurred outside the United States).

20. 342 U.S. 341 (1952).

21. Although in the latter two cases the hostilities had ended when the trials occurred.
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marks a clear beginning, and (again traditionally) an end, with
some legal act or instrument marking its conclusion.

The Supreme Court and Congress have recognized that a
state of war may exist without a formal declaration.? While
such a declaration would provide the clearest authority in sup-
port of military commissions, military commissions, or similar
military tribunals, have been used in hostilities in which there
was no declaration of war, including the Civil War and the
Indian Wars.Z Nothing in Article 21 or elsewhere in the
UCMJ or other statutes explicitly limits or permits the use of
military commissions when war has not been declared.

On September 18, 2001, Congress enacted ajoint resolution
authorizing the President “to use all necessary and appropriate
force against those nations, organizations, or persons he deter-
mines planned, authorized, committed, or aided the terrorist
attacks on September 11, 2001, or harbored such organizations
or persons, in order to prevent any future acts of international
terrorism against the United States by such nations, organiza-
tions or persons.” # The Preamble to the resolution states that
the acts of September 11 were attacks against the United States
that “render it both necessary and appropriate that the United
States exercise its rights to self-defense.”

It can reasonably be argued that Congress's authorization to
use “all necessary and appropriate force” includes authority for
the President’s order, at least with respect to offensesrelating to
the September 11 attacks. Presidents have asserted a constitu-
tional authority to use military commissions arising from their
executive duties as Commander in Chief of the Armed Forces.
The scope of the President’s power to act a one with respect to
military commissions has not been developed in case law, but it

is clear that the President’s authority is least open to question
when it is supported by an explicit act of Congress.

I1. Jurisdiction of Military Commissions
A. Offenses Against the Law of War®

By its terms, Article 21 limits the jurisdiction of military
commissions to “offenders or offenses that by statute or by the
law of war may be tried by military commissions.” No other
statute that would give jurisdiction to a military commission
appears to apply in the current circumstances,?® so the exercise
of jurisdiction by amilitary commission must be under the law
of war. That jurisdiction generally rests on either of two bases:
military occupation or prosecution for law of war violations.
Only thelatter basisisinissue here. The Supreme Court, in Ex
parte Quirin and Application of Yamashita, has recognized that
military commissions are proper forafor the trial of violations
of the law of war.

What violations of the law of war may have been commit-
ted? A variety of theories may be applied to various activities
of those responsible for the September 11 attacks and those
associated with them. Basically, two questions arise: were
these acts of war, and, if so, did they violate the law of war?
The [answer to the] second question issimple: assuming these
were acts of war, these attacks on noncombatant civilians vio-
lated the law of war.?’

Thefirst question, were these acts of war, isabit more com-
plicated. Although thereisroom for argument on both sides, it
can reasonably be concluded that these were acts of war.

22. See The Prize Cases, 67 U.S. 635 (1863); Basv. Tingy, 4 U.S. 37 (1800). In Talbot v. Seeman, 5 U.S. 1 (1801), Chief Justice Marshall, for the Court, wrote, “It
is not denied, nor in the course of the argument has it been denied, that Congress may authorize general hostilities, in which case the general laws of war apply to our
situation; or partial hostilities, in which case the laws of war, so far as they apply to our situation, must be noticed.” Id. at 28.

Of course, thisleaves open the question, how “far” do they apply? Marshall provided no clear answer, but the opinion did recognize that their application need
not be explicit in Congress's authorizing act. See also Congress's declaration in the Mexican War, where Congress did not “declare war.” Rather, it recognized that
“by the act of the Republic of Mexico, a state of war exists between that government and the United States.” WinTHRoP, supra note 9, at 668.

23. See Madsen v. Kinsella, 343 U.S. at 346; WiNTHROP, supra note 9, at 831-35. However, in the Civil War, Congress specifically authorized the use of military

commissionsin several acts. See WiNTHROP, supra note 9, at 833.

24. Pub. L. No. 107-40, 115 Stat. 224 (2001).

25. In modern usage, the term “law of armed conflict” isordinarily used. Because the term “law of war” isused in the UCMJ, that term is used in this paper.

26. Arguably, Article 104, UCMJ (10 U.S.C. § 904) might apply. Article 104 provides:

Any person who—

(2) aids, or attemptsto aid, the enemy with arms, ammunition, supplies, money, or other things; or

(2) without proper authority, knowingly harbors or protects or gives intelligence to or communicates or corresponds with or holds any inter-
course with the enemy, either directly or indirectly; shall suffer death or such other punishment as a court-martial or military commission may

direct.

UCMJart. 104 (2000). By itsterms, article 104 appliesto any person and isnot limited to persons who are otherwise subject to the UCMJ. It seemslikely that anyone
who might have violated Article 104 with respect to the September 11 attacks would also be liable for awar crime.
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Certainly, had they been carried out under the sponsorship of
a state, no one would question that the September 11 attacks
were acts of war. Al Qaida and others who may be responsible
for the attacks do not constitute astate. This does not mean that
they cannot commit or are not liable for war crimes. The law
of war applies to non-state actors, such asinsurgents.?® Given
the degree of violence in these attacks and the nature and scope
of the organization necessary to carry them out, it is much more
difficult to argue that they are not acts of war than to argue that
they are.® Thejoint resolution of Congress, the action of the
North Atlantic Treaty Organization recognizing the September
11 attack as an event triggering Article V of the Treaty, and the
recognition by the United Nations Security Council that the
attacksjustify the right to self-defense strongly support the con-

clusion that the attacks were an act of war.®® Finadly, itisclear
that individuals may be responsible for violations of the law of
war.%

In sum, it would be anomal ous to argue that, by operating so
far outside the norms and principles of international law, the
perpetrators of the attacks are beyond the application of the law
of war.

As noted above, the jurisdiction of military commissionsis
limited to violations of the law of war.®> Therefore, violations
of U.S. criminal statutes are not, as such, subject to thejurisdic-
tion of military commissions. This may restrict the number,
and utility, of military commissions. It could complicate choice

27. That adeliberate attack on noncombatant civilians violates the law of war is firmly embedded in customary law of war and also reflected in several conventions,
such as Common Article 3 of the Geneva Conventions of 1949. See, e.g., Geneva Convention Relative to the Protection of Civilian Personsin Time of War, Aug. 12,
1949, 6 U.S.T. 3516, 75 U.N.T.S. 287.

Depending on the theory used, it may be that the attack on the Pentagon did not constitute awar crime, because the Pentagon may be alegitimate military target.
Nevertheless, the kidnapping and murder of civilians aboard the four hijacked aircraft and the attacks on the World Trade Center seem, by any definition, to constitute
war crimes.

Additional war crimes might include unlawful belligerency, that is, the commission of acts of war without complying with the laws of war for recognition as a
belligerent. See U.S. Der'1 oF ARMY, FIELD MANUAL 27-10, THE LAw oF LAND WARFARE paras. 80-82 (1956). See also Geneva Convention Relative to the Treatment
of Prisoners of War, August 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135.

28. See Common Article 3 of the 1949 Geneva Conventions, e.g., Convention Relative to the Protection of Civilian Personsin Time of War, Aug. 12, 1949, 6 U.S.T.
3516, 75 U.N.T.S. 287. See also The 1977 Protocols Additional to the Geneva Conventions, Dec. 12, 1977, 16 |.L.M. 1391 (The United States has not ratified the
1977 Protocols, but recognizes that parts of them reflect customary law of war); DAviD BEDERMAN, INTERNATIONAL LAW FRAMEWORKS 230-31 (2001).

Since World War 11, there has been considerable debate about the application of the law of war to conflictsinvolving non-state actors. Many, if not most, of the
conflicts since World War |1 have been “internal,” that is, between arebel or insurgent group and the state itself. Typically, and understandably, states have resisted
the application of the law of war to such conflicts, for to do so might imply legitimacy to acts of violence carried out by the non-state actors. After all, thelaw of war
recognizes that lawful combatants may kill and engage in other acts of violence against legitimate targets. States have not wished to risk conceding such a privilege
to rebels, preferring to treat them, and their acts, as criminal.

To address conflicts between a state and non-state internal forces, Protocol |1 of the Geneva Conventions provides for applying law of war protectionsto conflicts
between a state’s “ armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of
itsterritory as to enable them to carry out sustained and concerted military operations and to implement this Protocol.”

Clearly, the persons responsible for the September 11 attacks were not a state or even a “dissident force” under Additional Protocol I1; nor were they entitled to
the privileges pertaining to lawful combatants. The United States would be fully justified in treating them as common criminals. The question, however, is: must it
do s0? And, must it do so when the non-state actors are not an internal dissident group, but an apparently well organized and resourced entity operating on a global
scale.

The conventions and customary law of war are designed to protect innocent victims. They do so by establishing standards of treatment for various noncomba-
tants, including civilians, as well as lawful combatants who have been captured. That does hot mean that these protections should be turned into a shield against the
jurisdiction of a court for thetrial of war crimes of an unprecedented nature.

29. It should aso be noted that the September 11 attacks apparently marked the continued escal ation of attacks attributed to al Qaida. Arguably, the United States
wasin a state of armed conflict with al Qaidalong before September 11, 2001, as evidenced by attacks attributed to a Qaida on the World Trade Center in 1993, U.S.
military barracks at Khobar, Saudi Arabia, in 1996, U.S. embassies in Kenya and Tanzaniain 1998, and the USS Cole in 2000, and by U.S. retaliatory strikes against
a Qaidatargetsin Sudan and Afghanistan in 1998. Whether or not that is the case, the earlier attacks on U.S. citizens and facilities add more weight to the case that
the September 11 attacks were acts of war by an organized enemy. Moreover, it now appears that elements of a Qaida are engaged in the fighting in Afghanistan,
lending further weight to their status as belligerents—albeit unlawful belligerents.

30. On 12 September 2001, NATO's North Atlantic Council stated that it regarded the attack as an action covered by Article V of the Washington Treaty, which states
that “an armed attack against one or more of the Allies in Europe or North America shall be considered an attack against all.” Also, on 12 September, the United
Nations Security Council recognized the United States' right to self-defense. U.N.S.C. Res. 1368 (2001).

31. SeeKadicv. Karadzic, 70 F.3d 232 (2d Cir. 1995). Seegenerally JoroAN PausT, INTERNATIONAL LAw As LAw oF THE UNITED StaTES 209-10 (1996). Also, Congress's
September 18 Resolution authorized the use of armed force against “organizations and individuals,” as well as states.

32. Absent agrant of jurisdiction under some other statute. See supra note 26 and accompanying text.
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of forum questionsin cases in which a person may be liable for
violations of U.S. laws as well as for war crimes.®® More
importantly, it rai ses serious questions about the breadth of the
President’s order. Indeed, it is in this context that the reach of
the President’s order creates some concerns.

The President’s order includes a much broader group of peo-
ple than those who may have committed war crimes. The order
applies to “members’ of a Qaida, to people complicit in “acts
of international terrorism,” and to those who have “harbored”
such persons. The offenses, and hence offenders, described in
the order are not limited to the September 11 attacks, or to acts
related to them. This raises several questions.

First, it is not clear that membership, alone, in al Qaida or
harboring terrorists violates the law of war—the necessary
predicate to the jurisdiction of a military commission under
both common law and Article 21, UCMJ. Indeed, not all acts
of international terrorism are necessarily violations of the law
of war. Therefore, if the order isto be applied to these catego-
ries of acts and persons, specific authority from Congress
appears necessary.

Second, the order’s application of military commissions to
acts not associated with the September 11 attacks would uncou-
plethe authority of such military commissionsfrom Congress's
September 18 joint resolution, which authorized force against
those who “ planned, authorized, committed, or aided theterror-
ist attacks on September 11.” Using a military commission to
address offenses unrelated to the September 11 attacks, partic-
ularly against persons in the United States, would raise addi-
tional serious questions of constitutional and statutory
authority, at least in the absence of further authority from Con-
gress.

Finally, the order applies a “reason to believe” standard to
determining whether to subject someone in these categories to
the jurisdiction of a military commission; thus, aresident alien
could be compelled to forfeit substantial rights (see subsection
I1.B. below) without a clear demonstration that he or she is
properly subject to the jurisdiction of amilitary commission.

B. Persons Addressed in the President’s Order

The President’sorder appliesto non-U.S. citizenswho are or
were members of al Qaida or who were principals or accom-
plices in the September 11 attacks or who knowingly harbored
such persons. Potential prosecutions before military commis-
sions could arise against non-citizens (aliens) under avariety of
circumstances, but they would fall into two broad categories:
aliens not within the United States (or itsterritories), and aliens
within the U.S.3

Aliens not within the United States have few, if any, consti-
tutional protections.® Aliens present within the United States
are entitled to due process protections. “But once an alien
enters the country, the legal circumstance changes, for the Due
Process Clause appliesto all ‘ persons’ within the United States,
including aliens, whether their presence here is lawful, unlaw-
ful, temporary, or permanent.”

For more than a century, it has been recognized that aliens,
whether or not lawfully in the United States, are entitled to the
rights of the Fifth and Sixth Amendments before criminal pen-
alties may be imposed.®” Of course, Ex parte Quirin suggests
that an exception may exist for one who entersthe country ille-
gally in order to commit awar crime.®®

33. U.S. district courts have jurisdiction to try persons for war crimes, if the perpetrator or thevictimisa

U.S. national or amember of the armed forces of the United States. 18 U.S.C. § 2441 (2000). This Act does not deprive military commissions
of jurisdiction. H.R. Rer. No. 104-698, at 12 (1996), reprinted in 1996 U.S.C.C.A.N. 2166 (“ The enactment of H.R. 3680 is not intended to
affect in any way the jurisdiction of any court-martial, military commission, or other military tribunal under the law of war or the law of
nations.”). Seealso Military Extraterritorial Jurisdiction Act of 2000, 18 U.S.C § 3261(c). “Nothing in this chapter may be construed to deprive
a court-martial, military commission, provost court, or other military tribunal of concurrent jurisdiction with respect to offenders or offenses
that by statute or by the law of war may be tried by a court-martial, military commission, provost court, or other military tribuna.” 1d. Thus,
Congress has recently recognized, and taken steps to preserve, the authority of military commissions to try offenses and offenders under the
law of war.

34. Aliensinthe United States can be divided into two broad groups—those present lawfully and those present unlawfully. Thefirst groupincludes: lawful permanent
residents; nonimmigrants (such as diplomats, and temporary visitors for work, study, or pleasure); and certain persons in humanitarian categories. Unlawful aliens
includes: undocumented aliens, that is, persons who entered the United States without authorization or inspection and who have not acquired lawful status; and, status
violators, that is, persons who entered the United States with authorization but who overstayed avisa or otherwise violated the terms of admission. See AMERICAN BAR
AssociATION CENTER FOR IMMIGRATION LAW AND REPRESENTATION, A JUDGE'S BENCHBOOK ON IMMIGRATION LAW AND RELATED MATTERS ch. 3 (2001).

35. Johnson v. Eisentrager, 339 U.S. 763 (1950); see also Zadvydas v. Davis, 533 U.S. 678 (2001); United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).

36. Zadvydas, 533 U.S. at 693.

37. Wong Wing v. United States, 163 U.S. 228 (1896). The Court has upheld, in some limited contexts, treating aliens differently from citizens, and treating some
types of aiens different from other types, but these distinctions have been narrowly drawn. See, e.g., Cabell v. Chavez-Salido, 454 U.S. 432 (1982) (upholding ban

on aien probation officers); Mathewsv. Diaz, 426 U.S. 67 (1976) (permitting distinction on rational basis grounds between permanent resident aliens based on length
of timein the United States for purposes of Medicare ligibility).
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Subjecting non-U.S. citizens outside the United States to
the jurisdiction of military commissions raises the least likeli-
hood of constitutional impediments, and also appears less
objectionable on policy grounds. With respect to aliens already
in the United States, such jurisdiction raises much more serious
questions. It should be recalled, however, that in Ex parte Qui-
rin, the Supreme Court upheld the trial during World War 11—
a declared war—by military commission for war crimes of a
person presumed to be aU.S. citizen. The absence of aformal
declaration of war in the current circumstances could have legal
significance with respect to alienswithin the United States, par-
ticularly those lawfully present.

[11. Judicial Review of Military Commissions
The President’s order provides:

With respect to any individual subject to this
order—

(1) military tribunals shall have exclusive
jurisdiction with respect to offenses by
theindividual; and

(2) the individual shall not be privileged to
seek any remedy or maintain any
proceeding, directly or indirectly, or to have
any such remedy or proceeding brought on
the individual’s behalf, in (i) any court of the
United States, or any State thereof, (ii) any
court of any foreign nation, or (iii) any inter-
national tribunal.

Notwithstanding the broad nature of this language, it does not
expressly suspend the writ of habeas corpus, and it is most
unlikely that it could. Although the Supreme Court has held
that military commissions are outside the normal process of
judicial review,* it has reviewed applications for writ of habeas
corpus by persons being tried by military commission. See,
e.g., Madsen v. Kinsella, Application of Yamashita, Ex parte
Quirin, al discussed above.®

The Court has carried out these reviews even in the face of
language in the implementing Presidentia order that purported
to foreclose judicial review, much asin the current order.** In
conducting such reviews, the Court has examined whether the
legal predicates for a military commission were established.
Consequently, if the President’s order leads to trial of one or
moreindividuals, it can be assumed that the validity of the order
and the jurisdiction of such commissions will be reviewed in
federal courts—at least with respect to any persons or trials
within the United States, if the defendant haslegal counsel who
seeks review notwithstanding the prohibitory language of the
President’s order.

IV. Proceduresfor Military Commissions

The President’s order of November 13 provides only the
sketchiest outline of procedures, leaving the details to the Sec-
retary of Defense.*? The order directs “a full and fair trial,”
“admission of such evidence aswould . . . have probative value
to a reasonable person,” safeguarding classified information,
conviction and, if necessary, sentencing “ only upon the concur-
rence of two-thirds of the members of the commission,” and
review by the President or the Secretary of Defense. It also rec-
ognizes aright to counsel for the defendant.*®

38. Asdiscussed in note 15 and accompanying text, supra, in Ex parte Quirin, the Supreme Court upheld jurisdiction of a military commission to try aU.S. citizen
for offenses committed in the United States because the citizen was a“ belligerent” in adeclared war. It distinguished Ex parte Milligan, which held a military com-
mission lacked jurisdiction to try acitizen who was not a belligerent for offenses committed in the United States.

The President’s order excludes citizens from the jurisdiction of military commissions, but arguably the belligerent—non-belligerent distinction Quirin drew with
Milligan may have some relevance to the application of the President’s order to aliens in the United States. Of course, the issue is further blurred by the fact that

defining who is a“belligerent” is problematic in the current situation.

39. Ex parte Vallandigham, 68 U.S. 243 (1863).

40. But see Johnson v. Eisentrager, 339 U.S. 763 (1950), wherein the Court denied habeas review of the jurisdiction of a military commission outside the United
Statesto try an enemy alien who was never in the United States for war crimes alleged to have been committed outside the United States. The Court distinguished its
review of jurisdiction in Yamashita, pointing out that Yamashita's offenses and trial occurred in the Philippines, which were, at that time, possessions of the United

States.

41. “The Proclamation also stated in termsthat all such persons were denied access to the courts.” Ex parte Quirin, 317 U.S. 1, 23 (1942).

42. Article 36(a), UCMJ (10 U.S.C. § 836(a)), provides:

Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this chapter triable in courts-martial, military com-
missions, and other military tribunals, and procedures for courts of inquiry, may be prescribed by the President by regulations which shall, so
far as he considers practicable, apply the principles of law and the rules of evidence generally recognized in the trial of criminal casesin the
United States district courts, but which may not be contrary to or inconsistent with this chapter.

UCMJ art. 36(a) 2000. The President’s order refers to this provision; it also states that “1 find consistent with section 836 of title 10 United States Code, that it is not
practicableto apply in military commissionsunder this order the principles of law and rules of evidence generally recognized in thetrial of criminal casesin the United

States district courts.”
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It remains to be seen what procedures will be developed and
promulgated, but there is no reason these should not provide
due process, even considering the exigencies that motivated the
President’s order.

In World War 11 and previously, the procedures in military
commissions generally mirrored those used in courts-martial.
Procedures in courts-martial have changed significantly over
the last fifty years and, in many respects, parallel those used in
civilian criminal trials. In paragraph 2(b)(2) of the Preamble of
the Manual for Courts-Martial, the President has prescribed
that, “Subject to any applicable rule of international law or to
any regulations prescribed by the President or by other compe-
tent authority, military commissions and provost courts shall be
guided by the appropriate principles of law and rules and pro-
cedures and evidence prescribed for courts-martial.” There-
fore, except to the extent that his November 13 order provides
otherwise, it appears that procedures for courts-martial should
be the basis for those in military commissions.*

The United States is a party to the International Convention
on Civil and Political Rights.* Article 14 of the ICCPR
describes certain standards and procedures that should be used
inall courtsand tribunals.* It isfair to note that thereisnothing
in the Convention that suggests that either the United States or
other nations contemplated at the time they adopted the Con-
vention that it would apply to war crimes and military commis-
sions, but it is also true that the basic rights set forth in the
Convention have been respected in “war crimes’ prosecutions
conducted by the United Nations' specail tribunals.”

V. Other Considerations

Trying individuals by military commission would be a con-
troversial step. Military commissions probably will not afford
the same procedural protections as civilian courts.*® The
United States has protested the use of military tribunals to try
its citizens in other countries. If conducted under reasonable
procedures, however, military commissions can deliver justice

with due process. Nevertheless, regardless of their actual fair-
ness, many will view the verdict of amilitary commission with
skepticism.

The aternatives are not without difficulties. Killing surren-
dering individuals with no process whatever is hardly an
option. Thisleaves several possible forabesides military com-
missions: U.S. domestic courts; an international tribunal; or the
domestic courts of another country.

U.S. civilian courts, federal or state, would havejurisdiction
to try war crimes and other offensesunder various criminal stat-
utes. Magjor concernswith the exercise of such jurisdiction cen-
ter on security. This includes the physical security of the
courthouse and the participants (including jurors) inthetrial. It
also includes the ability to safeguard classified information,
including intelligence sources and methods whose compromise
could facilitate future terrorist acts. While mechanismsexist to
protect evidence of a classified nature from public exposure,
these may not suffice to protect the information from the defen-
dants and, through them, others who may use such information
to the harm of the United States and its citizens.®

Trial before an international tribunal would have many of
the same problems as trial in a U.S. court. The risk to intelli-
gence sourceswould probably be substantially greater. Also, it
is unlikely that the death penalty would be available in such a
forum. Finaly, given experience with international tribunalsin
Yugoslavia and Rwanda, it could take an unacceptably long
time to authorize and set up an international tribunal to address
these cases.®°

Concerns with trial in the court of another country would
depend on the circumstances. To the extent that evidence from
U.S. intelligence sources was necessary, the concerns about
compromise would be serious. Of course, with respect to trial
in some foreign countries, due process concerns about military
commissions could pale by comparison. Finaly, even in the
unlikely event that another country were willing to assert juris-
diction, it may be questioned whether the U.S. government or

43. Under section 4(c)(5) of the order, the Secretary of Defense is authorized to prescribe regulations for “the conduct of the defense by attorneys for the individual
subject to thisorder.” Presumably, these would concern the qualifications of counsel and perhaps access to classified information. Extensive or unusual regulation
could be cause for concern.

44, Some confusion may exist concerning whether Article 36, UCMJ, requires military commissionsto follow the procedures the UCMJ prescribes for courts-martial,
because Article 36 says the proceduresin courts-martial and military commissions “may not be contrary to or inconsistent with this chapter.” Thislanguage must be
read in light of the other articlesin the UCM J, however. Most of those articles apply expresdy to courts-martial, e.g., Article 51 says, “Voting by members of a general
or special court-martial . . . shall be by secret written ballot.” (emphasis added).

By their express terms, these articles and the procedures they prescribe do not include military commissions. Any suggestion that they apply by inference to
military commissionsis negated by the fact that in afew articles, e.g., Article 37, Congress expressly mentions military commissions along with courts-martial. Thus,
when Congress wanted to make a specific provision applicable to military commissions as well as courts-martial, it did so. The fact that it did not apply most of the
court-martial procedures to courts-martial, but left it to the President to decide (subject to the guidance, “so far ashe considersit practicable” to apply rules and prin-
ciplesused in U.S. district courts), reflects the common law nature of military commissions, and the flexibility of their procedures.

45. GA. Res. 2200A (XXI), U.N. GAOR, Supp. No. 21, at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171. The United States, when it entered the Covenant,
declared that in its view, Articles 1 through 27 of the treaty are not self-executing. The United States position is that these protections are, generally, in the United
States Constitution and require no further implementation, and that the Covenant does not provide abasis for individualsto claim relief in United States Courts. Since
the United States joined the Covenant, it has not departed from its provisions.
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public would view such as an appropriate and adequate forum resources and the will to cause mass death

in which to bring to justice those responsible for the attacks. and destruction in the United States and else-
where.

2. Itisthe duty of our Government to bring

VI. Summary those responsible to justice and to take all

legal measures to minimize the possibility of

1. The unprecedented and horrible attacks of future terrorist attacks, consistent with its

September 11 demonstrated that the United duty to preserve fundamental rights and lib-
States faces an organized enemy with the erties.

46. Article 14 provides:

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of hisrightsand obli-
gationsin asuit at law, everyone shall be entitled to afair and public hearing by a competent, independent and impartial tribunal established by
law. The press and public may be excluded from all or part of atria for reasons of morals, public order (ordre public) or national security ina
democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice the interests of justice; but any judgement rendered in a criminal case or in a
suit at law shall be made public except where theinterest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes
or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.
3. Inthe determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality:

(@) Tobeinformed promptly and in detail in alanguage which he understands of the nature and cause of the charge against him;

(b) To have adequate time and facilitiesfor the preparation of his defence and to communicate with counsel of his own choosing;

(c) To betried without undue delay;

(d) Tobetriedin hispresence, and to defend himself in person or through legal assistance of his own choosing; to be informed,
if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so
require, and without payment by him in any such case if he does not have sufficient meansto pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. Inthe case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabil-
itation.

5. Everyone convicted of acrime shall have theright to have his conviction and sentence being reviewed by ahigher tribunal according to law.

6. When a person has by final decision been convicted of a criminal offence and when subsequently his conviction has been reversed or he has
been pardoned on the ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to law, unlessit is proved that the non-disclosure
of the unknown fact in timeiswholly or partly attributable to him.

7. Nooneshall beliableto betried or punished again for an offence for which he has aready been finally convicted or acquitted in accordance
with the law and penal procedure of each country.
Id.

47. The Human Rights Committee, established under Part |V, Articles 28-45, of the ICCPR has stated, in General Comment Number 13, that it “notes the existence,
in many countries, of military or special courts which try civilians,” and that “[w]hile the Covenant does not prohibit such categories of courts, nevertheless the con-
ditionswhich it laysdown clearly indicate that the trying of civilians by such courts should be very exceptional and take place under conditionswhich genuinely afford
thefull guaranteesof Article14.” Thel CCPR alsoincludes, in Article 4, aprovision permitting partiesto derogate from their obligations, “In time of public emergency
which threatens the life of the nation and the existence of which is officially proclaimed.”

48. Thisview could complicate requests for extradition, or some other form of delivery, of suspected terrorists to control of the United States. For example, it has
been reported that Spanish officials will refuse to extradite persons suspected of complicity in the September 11 attacks unless they receive assurances that such per-
sonswould betried in civilian courts. Matthew Purdy, A Nation Challenged: The Law; Bush's New Rulesto Fight Terror Transformthe Legal Landscape, N.Y. TimEs,
Nov. 25, 2001, at Al.

49. TheClassified Information Protection Act, 18 U.S.C. app. 88 1-16 (2000), provides proceduresfor notice to the government and judicial screening when the defen-
dant wishes to reveal classified information. It is designed to limit the defense’s ability to leverage its possession of classified information in plea negotiations. The

CIPA provides no protection for information that the prosecution might need to introduce or for information that the defense is permitted to introduce.

50. It should also be noted that the procedures in such tribunals do not necessarily comport with thosein U.S. civilian trials. See Note, Due Processin Inter national
Criminal Courts: Why Due Process Matters, 87 Va. L. Rev. 1381 (Nov. 2001).

16 MARCH 2002 THE ARMY LAWYER « DA PAM 27-50-350



3. Thereis historical authority supporting
the President’s establishment of military
commissions in wartime, under the Constitu-
tion and laws of the United States.

4. Military commissions have been used in
periods other than declared war.

5. Congress has authorized the President to
use armed force against those persons, orga-
nizations, and states responsible for the Sep-
tember 11 attacks.

6. The scope of the President’s power to act
alone with respect to military commissions
has not been developed in case law. The
President’s constitutional authority to use
military commissions is least open to ques-
tion when the President consults with and has
the support of Congress.

7. Military commissions have authority to
try personsfor violations of thelaw of war. It
can reasonably be argued that the September
11 attacks were violations of the law of war.

8. Absent additional congressional authority,
military commissions do not have authority
to try persons for crimes other than law of
war violations.

9. The President’s order of November 13, on
itsface, appearsto apply to offenses that may
not have been war crimes, and that may not
be connected to the September 11 attacks.

10. The President’s order appliesto all non-
citizens, including aliens lawfully present in
the United States. The breadth of the Presi-
dent’s order raises serious constitutional
guestions under existing precedent.

11. Military commissions are subject to
habeas corpus proceedings in federal court,
at least as to persons present in the United
States and to U.S. citizens.

12. The President’s order statesthat any mil-
itary commission must provide a “full and
fair” trial. It leaves to the Secretary of
Defense to prescribe most of the procedures.
Paragraph 2(b)(2) of the Preamble of the
Manual for Courts-Martial suggests those
procedures should generally follow those
used in courts-martial.

13. The United Statesis a party to the Inter-
national Convention on Civil and Political
Rights. Article 14 of the ICCPR describes
certain standards and procedures that should
beusedin al courts and tribunals. Although
war crimes trials may not have been contem-
plated by the parties, the basic rightsand pro-
ceduresin Article 14 have been respected in
United Nations special tribunals for war
crimes.

14. Alternatives to military commissions
include tria in U.S. district courts, interna-
tional tribunals, and the courts of other coun-
tries. Each forum has advantages and
disadvantages. The advantages of military
commissions include providing greater secu-
rity to participants and protecting sensitive
intelligence that might be used to facilitate
future terrorist acts. The major disadvantage
is the perception (at least), at home and
abroad, that military commissions lack ade-
guate safeguards to ensure a fair trial. This
perception will depend significantly on the
application of the order and the procedures
used in any military commission.

VIl. Recommendations

The Task Force makesthe following recommendation which
is consistent with existing American Bar Association policy:

All branches of the federal government should adhere to
applicable U.S. Constitutional and international Rule of Law
principles in all activities relating to the apprehension, deten-
tion, prosecution, sentencing, and appeals of persons suspected
of or charged with committing terrorist acts or terrorism-rel ated
activities against the United States.

In addition, although the American Bar Association has no
specific existing applicable policies, the Task Force makes the
following recommendations:

1. Any use of military commissions should
be limited to narrow circumstances in which
compelling security interests justify their
use.

2. Unlessthereisadditional specific author-
ity from Congress, the following persons
should not be tried by military commission:
persons lawfully present in the United States;
persons in the United States suspected or
accused of offenses unconnected with the
September 11 attacks; and persons not sus-
pected or accused of violations of the law of
war.
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3. The procedures for any military commis-
sion should fulfill the President’s direction
that they afford a “full and fair trial.” They
should “be guided by the appropriate princi-
ples of law and rules of procedures and evi-
dence prescribed for courts-martial,” Manual
for Courts-Martial, Preamble, paragraph
2(b)(2), and should conform to Article 14 of
the International Covenant on Civil and
Political Rights. The procedures in Article
14 include: anindependent and impartial tri-
bunal, with the proceedings open to the press
and public, except for specific and compel-
ling reasons, and the following rights for the
defendant: presumption of innocence;
prompt notice of charges, and adequate time
and facilities to prepare adefense; trial with-
out undue delay; to be present, and to be rep-
resented by counsel of choice; to examine, or
have examined, the withesses against him
and to obtain the attendance of witnesses in
his behalf under the same conditions as the
witnesses against him; to the free assistance

of an interpreter; not to be compelled to tes-
tify against himself or to confess guilt; and to
review of any conviction and sentence by a
higher tribunal. In addition, any person tried
by amilitary commissionin the United States
should be permitted to seek habeas corpus
relief in United States courts; trial observers,
if available, who have appropriate security
clearance, should be permitted to observethe
proceedings of military commissions; and no
sentence of death should be permitted on less
than a unanimous vote of al the members of
amilitary commission.

4. |n establishing and implementing proce-
dures and selecting trial venues for handling
persons charged with terrorist acts or terror-
ism-related activity against the United States,
the federal government should consider the
impact of its choices as precedents in (a) the
prosecution of U. S. citizens in other nations
and (b) the use of international rule of law
norms in shaping other nations' responses to
future acts of terrorism.
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